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I would like to express our deepest ap—
preciation to all our Members for their
dedicated support.

On premiums for the 2015 Policy Year
for Ocean-Going vessels would be
subject to a general increase of 3%,
taking into account the loss record for
2014 Policy Year, a continued promo-
tion of the New Medium—Term Finan-
cial Stability Plan and various other
factors, Members were asked to accept
some increase in premiums though they
were able to benefit from a decrease
in IG reinsurance costs. Meanwhile,
premiums for Coastal vessels insurance
remain unchanged again due to keep—
ing good loss record of the 2014 Policy
Year, as continued from previous years
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owing to persistent efforts for safety shipping by Mem—
bers (Please see Special Circular No.14-013 issued on 3
December 2014).

Despite continued competition from other IG Clubs
and domestic commercial insurers in Japan, the Club
has started the 2015 Policy Year with 90.5 million tons
of ocean—going vessels and 2.6 million tons of coastal
vessels (showing an increase of 1.2 million tons and 0.1
million tons respectively when compared with the pre—
vious policy year renewal) thanks to such good under—
standing by our Members of the Club’s position.

The details of those figures at the beginning of the 2015
Policy Year are as shown below.

We shall continue to provide our members with a high
level of service, whether this is in respect to claims han—
dling, collection of information, Loss Prevention activi—
ties, or other areas. In such circumstances we sincerely
hope for our Members’ continued support for the Club.

Nakaji Ohsumi
Executive Director
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“ABNORMAL OCCURRENCE”
clarified in the OCEAN VICTORY court of appeal decision

J—r . A— IN=pF—
Jean Koh, Partner

AAy b -ENVFUbY YZTTVIIAB
Scott Pilkington, Senior Associate

HRIVI > - T4 v7 - 172 EREHF Holman Fenwick Willan LLP

B—MOREEBERFTHIERNDP ORFTANDOESEZIREETHD EHRLZEIN

E. ZLTWEZEL /= OCEAN VICTORY 5 (LUT [Aff] ) BM4ORESFEBFIRIE.
2015 1 R 22 H. ZHRREASSVELLHRTESINE L, AHOBRZLTOEY Z
RERLLETFET,

The surprising and somewhat controversial finding in the first instance judgment
of the "OCEAN VICTORY" that Kashima Port, a modern and sophisticated port with
a first-class safety record, was unsafe, was overturned in a judgment handed down
by the Court of Appeal on 22 January 2015.

F =X

Facts

2006 4F 10 H\ AAIHESH O OB N — ZIZH R L.
PREEA ORI ARG L2 b 00, HmE L SEWHICLD
Wi % A Sz, ZOEE. RN
WICEBRERIRYICEDbN, T, MHHEIZI
LD 5 DT 9 (Beaufort Scale) DA I HIT=,
MR L 2 PufT L7225, o, Aitiza >~ b
O— xR, Pl Lm S hcHmL, £is
ol

it E R OB M, A T Ly A
RN BT LA IR 2D & 148 3500
Tk FIVB OB ERERE KRR 2RO L CEH iR
HiE. P IO L CRRIEER L T b, FEEIE,
AR R 12 & 0 BB I 3R D ESRIEA T b T v
%)o

[2013] EWHC 2199 (Comm)

In October 2006, the "OCEAN VICTORY" berthed at the
Raw Materials Quay, Kashima. She began discharging a
cargo of iron ore, but had to stop due to strong winds and
heavy rain. Shortly afterwards the berth was affected by (i)
severe swell from long waves; and (ii) in the exit fairway,
there were severe gale force winds up to Force 9 on the
Beaufort Scale from the northerly / north—easterly direction.
The Master left the berth for open water, but lost control of
the vessel while leaving the port, and was driven back onto
the breakwater wall. The vessel became a total loss.

A claim in excess of US$135 million was brought against
the time charterers (and was passed down the line to the
sub—charterers) for breach of the safe port warranty con—
tained in the respective charters. (The claim was in fact

brought by the subrogated hull insurers of the vessel).
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The charterers raised 3 main defences:—

They denied that the port was unsafe on the basis that
(1) the conditions experienced at the port on 24 October
were an abnormal occurrence.

The cause of the loss was the Master's negligent
(2) navigation and/or his navigational decision to leave the
port, not the unsafety of the port.

A clause in the demise charter provided for joint
insurance, which they argued excluded any right of
recovery by the owners against the demise charterers.

(3)  Accordingly, demise charterers, being under no liability
to owners, had no liability to pass down the chartering
chain to charterers, as they had themselves not
suffered any loss.

At first instance, Teare J rejected all three defences and held

that there had been a breach of the safe port warranty.

On Appeal
The charterers were granted permission to appeal on three
points:—
whether there had been a breach of the safe port
(M . is5u6"):
warranty (“the safe port issue");
whether the Master's navigational decision to put to
) sea in extreme conditions, rather than to stay at the
berth broke the chain of causation ("the causation
issue"); and
whether, on the true construction of the terms of the
demise charter, the demise charterers, who had insured
3) the vessel at their expense, had any liability to the

owners in respect of insured losses, notwithstanding
that such losses may have been caused by a breach of
the safe port warranty (“the recoverability issue").

In relation to the "safe port issue", the Court of Appeal al-
lowed the appeal and concluded that the conditions which
affected Kashima on 24 October were an "abnormal occur—
rence". Hence, there was no breach by the charterers of the
safe port warranty.

The "simultaneous coincidence" of (i) long waves at the
berth and (ii) severe gale force winds at the exit fairway, in
combination, was found to be not regular or even occasion—
al. The storm was also found to be of an exceptional nature
in terms of its rapid development, duration and severity.
This led the Court to conclude that the conditions experi-
enced at Kashima that day were not of sufficient frequency
to be a characteristic of the port, and therefore were an "ab-

normal occurrence".
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Given the finding that Kashima port was not unsafe, it was
unnecessary to rule on the "causation issue". The Court did
however rule on the "recoverability issue", on the basis that
it raises an important issue of principle in relation to the
construction of the relevant charterparties.

Clause 12 of the demise charter (on the BARECON 89
form) obliged the demise charterers to effect (and pay for)
marine and war risks insurance in respect of the vessel.
The Court held that such arrangements are to be construed
as agreements to insure for the parties' joint benefit. This
means that the parties will be taken as having agreed to look
to the insurers for indemnification, rather than to each other.
This also prevents insurers from making a subrogated claim
against the co—insured, or the guilty party who paid for the
insurance.

Here, the Court construed clause 12 as excluding a right
of recovery by the owners from the demise charterers in
respect of the insured losses, which accordingly precluded
any rights of subrogation by the insurers against the demise
charterers. Effectively, once the insurance monies were

paid out, liability between the parties was discharged.

Comment

This will be a welcomed decision for charterers and char—
terers' liability insurers. The first instance judgment had
set a worryingly high bar to defend an unsafe port claim on
the grounds of "abnormal occurrence" which resulted in a
modern and sophisticated port being found to be unsafe due
to conditions which were, in reality, unprecedented, in the
port's 35 year history. Following the Court of Appeal's guid—
ance, charterers / insurers can now feel more assured that
their warranty of safety will not impose on them responsibil—
ity for unexpected / abnormal events — these will remain the
responsibility of the owners and their hull insurers.
The Court of Appeal's construction of the insurance clause
in the demise charter, is also positive for charterers and
sub—charterers in a chain of charterparties, where the de—
mise charterer has paid for the insurance for the joint ben-
efit of themselves and the owners. Effectively, they will
get a "free ride" in the event of a breach of the safe port
warranty, although there is still the possibility of the owners
making a direct claim in tort (or bailment).
This appeal decision may be subject to further appeal to
the Supreme Court, so the issues may have not yet reached
their final conclusion.

(9 February 2015)
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Why not arrange Charterers’
Liability Cover »

Charterers’ Liability Cover
DTH Cover
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The point of issue in the court case of “OCEAN VICTORY”
as summarised above is whether the charterers were in
breach of the safe port warranty stipulated as one of their
obligations in a charter party.

In the court findings of the above case there was no
breach by the charterers of the warranty, however, it can
be said that charterers are always exposed to those risks
of contractual liability as per a charter party, a contract
of affreightment, etc. in addition to the same risks as
are usually insured by owners. The scope of charterers
liabilities encompasses a broad range of loss or damages
to cargo, property, pollution, hull and the like, and which
may results in considerable compensation sometimes.

In preparation for such wide risks for charterers as above a
Special Cover for Charterers (“Charterers Liability Cover”),
which provides a cover for P&l risks, a cover for Damage
to Hull (“DTH Cover”), etc., is available.
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Cases of “Charterers Liability Cover”

and “DTH Cover”

Owners, having indemnified cargo interests
for their damages, may take a recourse
action against charterers in accordance
with the terms of standard charter party. As
a result charterers assume some degree of
responsibility for the loss or damage to cargo.

Owners made compensation to shipper due

to a claim thought to be unreasonable for
damage to cargo when discharged at a port
designated by charterers. As a result of an
arbitration between the two parties concerned
the charterers were adjudicated to indemnify
the owners in respect of their expenditure for
compensation on the ground that the cargo
damage/compensation therefor were caused
by allocation of the owners vessel to the port
designated.

- on Damage to Hull risks -

The bottom of a vessel was partly damaged

by contact to the sea bed of the berth
designated to use by charterers and repair
costs were incurred to her owners. Since the
cause of the damage was due to insufficient
dredging of the sea bed. The charterers
compensated the repair costs.

Some cargo dropped into the vessel’s hold,

causing a damage to the hold through rough
handling of the cargo during cargo operation
made by stevedores who were arranged by
charterers. The charterers compensated the
costs for repair to the damaged hold.

EREOMIZ D k& RFFIDOFEAEDE 2 SN LT
FHRE DT 8 ) WD & % IHEF DO FEAIA 2
T DifERERBAER] (TP&LY A7 N—] &\
PHRAN—E 25 THERED 27 AN—1) 24
FTEPNLIEEBTTOVLLIET,

In the light of those risks as illustrated above and
different varieties of likely cases any of which may
well questions the liability of charterers members are
respectfully advised to take out the Charterers Liability
Cover, providing a P&I risks cover and a DTH cover.
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Please feel free to contact us for details of the said
covers. (See contact details on P.12.)
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Mr. William Pyle’s report on his secondment
at Japan P&l Club

I am William Pyle, a solicitor with Thomas Cooper, an
international law firm specialising in shipping and inter-
national trade. I am currently based in Thomas Cooper’s
Singapore office, having previously worked in both Lon-
don and Piraeus. I advise on contractual disputes arising
out of charterparties and bills of lading as well as casual-

ties such as collisions, groundings and fires.

I was recently seconded to the Japan P&I Club for a pe-
riod of five weeks between January and February 2015.
During this period I worked with the Club's claims han-
dling department and assisted on various issues of Eng-
lish law. I spent four weeks at the Club’s principal office
in Tokyo before travelling to the branch offices in Kobe

and Imabari.

I assisted the Club with several FD&D matters and cargo
claims and I also gave a series of seminars to the Club’s
claims handlers. The topics were: Time-Bars, Safe-Port
Warranties, SCOPIC and OW Bunker’s Insolvency. The
seminars were designed to provide topical updates on is-
sues involving English law and they were well-attended

and well-received by the Club’s staff.

I also had the opportunity to meet some of the Club’s
Members in Tokyo and Imabari and delivered seminars
to a few of them. There was particular interest in the
issues concerning Safe-Port warranties following the
English Court of Appeal’s judgment in the “OCEAN
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At port of Kobe, with Ms.Deguchi, a guide (Photo taken by Mr.Uchiyama)

VICTORY” on 22 January 2015 concerning the port of
Kashima, Japan. There was also significant interest in the
legal issues arising from the insolvency of OW Bunkers,
which was one of the world’s largest suppliers of bunker

fuel when they entered insolvency in November 2014.

The Club’s staffs were extremely kind and hospitable
throughout my stay in Japan. I was welcomed warmly

and some of the Club’s staff even took the time to go

Japan P&I Newsletter
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sight-seeing with me on the weekends. In Tokyo, I was
introduced to sumo wrestling and enjoyed sashimi at
Tsukiji fish market. In Kyoto, where I was met en route
to the Club’s Kobe branch, I saw the impressive golden
pavilion at Kinkakuji temple and the 1,001 statues of
Kannon at Sanjusangendo. I also saw the Akashi Kaikyo
Bridge in Kobe, which I am told is one of the longest

suspension bridges in the world.

The Club also kindly invited me to attend their annual
ski trip to Zao in January. Zao is famous for its impres-
sive juhyo (ice trees) and relaxing onsens. The skiing
was great and it was a good opportunity for me to get to

know the Club’s staff more informally.

I was impressed with the hard-work and commitment of
Club’s claims handlers, who are dedicated in providing
prompt assistance to their Members, even outside of of-
fice hours. I was also impressed with the Club’s more
junior staff, who are extremely bright and capable. The

Club are clearly in safe hands for many years to come.
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INFORMATION

R—LR—IDEICENPTLLBITELR! :
JPI's website has been modified more user-friendly!

JAPAN P21 CLUB Font S x
FOY759Y 41~/ Dropdown Menu W BAGTERTHERRNS 59
Thaslapan Ship Bemers” Matesl Frotection § indemnity Losocistion
EBAZa—[CH—VIlEdhEdL, Rnd HOME —a—2Z-fliTH BAFUN gy JRIC AT i i o

NfY 73— —(CBRICRACEN TEET,
If you place a cursor on the upper
global menu, you can click and jump IF"’ljﬁ
to sub sections as tags appear. e

o & Jbae) I_E'F- Dl

HARBRIERICEDYEUR
Ship Search moved to the left screen

(RIREUTRE » AVAKYTIYUZAND © oLatuFLY
PDF [REEF T 7IROEE T .
PDF & E-Book ver. for Rule & Corre-
spondents List are now available.

0 V0%

PDF lRDS S > O— RRVBEBF T v —
IHRDEEBNTEFRT (FBE PDF (& i - s
500KB LI FDfcth. F—IBIEDTE
HBRDH B AMTHS DY O— RIES
F9). BF S vIRGTSOY LT | 0%+
DAEZEHL DRI ICEETE, (D WIDRII S
ILPZDM SNS T T P TEFT, : —— =

You can download PDF ver. and read X j
E-Book ver. in our Web5|te(PDF ver. of o LAt PR TLA B Y LT i rdmn) 14 o § . e Plans (EREFTTHES
the Rule is under 500kB and you can MBS RO, 1 e e
download the file onboard the vessel T S
with data traffic limitation to 500KB). You 7

can view the contents on browser, turn =TT e .
the pages and put labels like paper —

documents. You can also share the URL e ——————————

by SNS.

X=¥AIVRICERTEN!

Please sign up our web magazine service ! 1| === e -

HITHOFEITP =S —FRE. HP OEHERZ
BEIFLE T,

You can get information about publication, ' _' - e r—
seminar and website update! '
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R
.
N \UYvT 2015 SHIOSHS T, BARISHIP 2015

. 1 20154 5RA218 (KX) ~238 (1)
Thursday, 21 May 2015 - Saturday, 23 May 2015

BEADT-ZE, ASEAVEL—-2—=HLYy VOAVOHENEAT—ATT,
Our booth is located outside, near the entrance of Imabari Computer College.

RIGHIE G E DFFHEIE AT HP ZTBRfEE
Please see official website for detail mformatlon such as map.

http://www.bariship.com/

[BAZRADBEHT] BEESATICTH
EShBEAASRADEREEER /N>y
7 2015”7 (2. BHEEPMH THRET B2 &
ICHWNE L, HAR X2y T—R., /NI

=N Ty hEZHEBELTHESL
THENETDT, hEBDT - INEI S
BENTELI

We are pleased to inform you that we will run
a booth at “BARI-SHIP 2015”, the biggest
maritime exhibition in west Japan, which will
be held in Imabari, Ehime, the largest mari-
time city in Japan.

BARI-SHIP

MARITIME FAIR
NSy 7"
We are waiting for your visit with our small

gifts and special brochures. Please come
and see us !

2012

AEDH S5, Staff News

ONF5#) ~ Promotions and Changes 2015% 4 B 1 Bf¥~ On 1 April 2015

#h1%%k~ New Position

FEEFE
Naoyuki Moriya

a
<o

ZHIEE
General Manager,
Tokyo Underwriting Department

MR F* FE2IN—T)-—F—

General Manager, Tokyo Underwriting Department
and Assistant General Manager, Group Il of the
department

A K B b& BB
Takaaki Irikiin

2]

ZHHSIERR - BB F  EERE - MR
[BZRERARGH & v) HiE]

General Manager, Underwriting Administration
Department and |G and Reinsurance Department
[Secondment from Nippon Yusen]

WHE X

Shigeru Yamada

SIAXE - B ¥ BHWIN-TU-4—
General Manager, Imabari Branch and
Assistant General Manager,

Underwriting Group of the branch office

ZHREBR F* BEIN-TV—4—
General Manager, Underwriting Administration
Department and Assistant General Manager,
Underwriting Group of the department

IHERIEER MRIET N —T ) -5 —

Keishi Kuwada

Assistant General Manager,
Loss Prevention and Ship Inspection Department
[Secondment from Nippon Yusen]

> =l=sH et = 7L — — =
% % {i ‘f’t Assistant General Manager, ji;ggﬁégenja: I\/ia\;bage? St
Kayo Saito gzgg;v:{:;rlg Group of Underwriting Administration Group | of Gigims Department
AXTYNZ D 3 P HHERR - JIL—T - ) —4—
EHIHTE [EIAERAAH) & 1) HrE]]

2IREA
Sumito Dosaka

v
izl
£l
o
&

<

STGHAIERR #ETIN—T - V-4 —
Assistant General Manager,
Underwriting Group of Underwriting Administration

Department

SIAXE BHIN—T)—4—
Assistant General Manager,
Underwriting Group of Imabari Branch

8 IS IE &8

Masatoshi Fukushima

BERELL F1J7L-TU-—4—
Assistant General Manager,
Group | of Claims Department

BEREB FH1 70—
Assistant General Manager,
Group | of Claims Department

1) — 45—

I

Masayuki Yamamoto

ZER 2 I —T)—F—
Assistant General Manager,
Group Il of Tokyo Underwriting Department

SEXE BHIN-T 33 —Tv—
Manager,
Underwriting Group of Imabari Branch

¥ IR 8% — BB

Keiichiro Matsubara

A

aip

BERER F1IV-—T - vx—TJv—
Manager,
Group | of Claims Department

TR 1 TIN—T -
Assistant Manager,
Group | of Tokyo Underwriting Department

TIREA MY R—T 7 —




JAPAN P&1 CLUB —
JAPA& El)liﬂ’[}jfﬁf{*ﬂﬁﬁilﬁfﬂ% G Aa S/l https://www.piclub.or.jp
. M

@FREAS T 103-0013 RESMPRXARBATEI 2 TEH 15FE 145 e Tel : 03-3662-7229 Fax : 03-3662-7400
Principal Office (Tokyo) 2-15-14, Nihonbashi-Ningyocho Chuoh-ku, Tokyo 103-0013, Japan

Q@#FX%E T 650-0024 EERMFMPREEEES Zih BM=HEIVERE e Tel : 078-321-6886 Fax : 078-332-6519
Kobe Branch 6th Floor Shosen-Mitsui Bldg. 5, Kaigandori Chuoh-ku, Kobe, Hyogo 650-0024, Japan

O&EMAZE T 812-0027 BRSERTESE TR 1 &1 5 BAEIES XA 24— 68 - Tel : 092-272-1215 Fax : 092-281-3317
Fukuoka Branch 6th Floor Meiji-Dori Business Center 1-1, Shimokawabata-machi, Hakata-ku, Fukuoka 812-0027, Japan

@5 AZE T 794-0028 BREESETAERET 2 TH 2FH Y 1 v, Tel : 0898-33-1117 Fax : 0898-33-1251
Imabari Branch 2-2-1, Kitahorai-cho, Imabari, Ehime 794-0028, Japan

@ HR—IVFKER 80 Robinson Road #14-01B Singapore 068898 ««««++++wseessreeessens Tel : 65-6224-6451 Fax : 65-6224-1476
Singapore Branch

@ JPI EEY —E XX <1t 38 Lombard Street, London EC3V 9BS U.K. «wweeeeeeeeeneeeeen Tel : 44-20-7929-3633 Fax : 44-20-7929-7557

Japan P&l Club (UK) Services Ltd
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